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General Corporate Criminal Liability

By Joel M. Androphy

The general rule is that a corporation

will be criminally liable for the illegal

acts of its employees if the employees

are acting within the scope of their

authority and their conduct benefits

the corporation.   1

The Employee Must Be Acting

Within the Scope of Employment

Actual or Apparent Authority – 

An employee is considered

to be acting within the scope of his or

her employment if the employee has

either actual or apparent authority to

engage in a particular act.   An em-2

ployee is considered to have apparent

authority if the employee engages in

conduct which a third party reason-

ably believes the employee has au-

thority to perform .   For example,3

suppose an employee has not been

given the authority to enter into con-

tracts on behalf of the employer; but

because of the employee’s conduct

and status within  the company, a

third party reasonably believes that

the employee possesses the express

authority to contractually bind the

corporation.  In such a scenario, the

company then would be contractually

liable for contracts entered into by the

employee on behalf of the corpora-

tion.  Likewise, a corporation would

be criminally liable for the conduct

engaged in by the employee if a third

party reasonably believes that the

employee was expressly authorized to

take the action resulting in the crimi-

nal violation.4

Actual authority, on the other

hand, is authority that a corporation

intentionally and knowingly gives to

an employee.   The determination of5

an employee’s actual authority fo-

cuses on the functions delegated to the

employee and whether the conduct at

issue falls within those general func-

tions.   Moreover, “[a]cts committed6

by a servant are considered within

the scope of employment when they

‘are so closely connected with what

the servant is employed to do, and so

fairly and reasonably incidental to it,

that they may be regarded as meth-

ods, even though quite improper

ones, of carrying out objectives of

the employment.’” In other words,7   

if an employee’s criminal conduct is

reasonably related to his or her duties

as an employee, the corporation most

likely will be criminally liable for

such conduct.

Violation of Corporate Policy or

Instructions – A corporation can

also be criminally liable even in

cases where an employee’s conduct

violates corporate policy. The fact8  

that an employee violates express

instructions of supervisors or policy

manuals does not shield the corpora-

tion from criminal responsibility.9

Corporate policies and rules, how-

ever, may help deter employee mis-

conduct and reduce the punishment

received in the sentencing phase.10

Regardless, corporate rules and poli-

cies cannot define the scope of an

employee’s authority so as to shield

the corporation completely from all

criminal liability. 11

For instance, in United

States v. Twentieth Century Fox Film

Corporation, the Second Circuit

explained that a corporation’s “com-

pliance program, however extensive,

does not immunize the corporation

from liability when its employees,

acting within the scope of their au-

thority, fail to comply with the

law.”   Due to the existence of an12

outstanding consent decree between

the film corporation and the govern-

ment, the company had issued express

instructions that employees were not

to engage in “block-booking.”13

Block-booking occurs whenever any-

one conditions the licensing of one

film on the licensing  of another

film.   In particular, this practice is a14

criminal violation under the Sherman

Anti-Trust Act.   Despite corporate15

policy, a sales manager for the defen-

dant corporation had refused to re-

lease popular films to movie houses

unless they also agreed to book less

popular films.  On appeal, the corpo-16

ration argued that it should not have

been liable because the manager’s

conduct was contrary to corporate

policy, but the appellate court rejected

the argument.   Although the case17

was remanded back to the trial court

because the corporation had been

denied a jury trial, the court agreed

that the corporation could be held

accountable even for conduct which

contradicted express corporate in-

structions.18

The Employee’s Conduct

Must Occur

For the Benefit of the Corporation

In order for a corporation to

be criminally liable, the employee’s

conduct must be for the benefit of the

corporation.  This requirement, how-19  

ever, is satisfied regardless of whether

the corporation receives an actual

benefit.  A corporation is considered20

to have received a benefit if the em-

ployee engaged in criminal conduct

with the intent to benefit the corpora-

tion.    Moreover, an intent to benefit21

the corporation does not have to be

the sole, or even primary, motivation



for the employee’s conduct.  The22 

benefit requirement is satisfied even

when the employee’s conduct is per-

formed for his or her own personal

gain, and the corporation somehow

benefits from the conduct as well.23

For example, one such case involved

a convicted corporation arguing that it

should not have been held account-

able because the criminal activity was

intended solely to benefit the

employee in his own personal quest to

climb the corporate ladder.   The24

court rejected this argument and ruled

that the corporation still received a

benefit in light of the fact the

employee’s promotions were condi-

tioned on the success of the corpora-

tion.   Therefore, as long as the em-25

ployee intended to benefit the corpo-

ration or the corporation received an

incidental benefit from the employee’s

conduct, the corporation is deemed to

have received a benefit.

  

Breach of Fiduciary

Duty as a Defense

On the other hand, a corpora-

tion will not be liable if its employee

breaches a fiduciary duty.  The rea-26 

soning is that if an employee breaches

a fiduciary duty, then he or she has

not acted with the intent to benefit the

corporation.    In Standard Oil Co. v.27

United States, the defendants corpora-

tion purchased oil from a third party.28

Two corporate employees entered into

an agreement with the seller to mis-

represent the amount of oil which was

being pumped from its wells.   This29

conduct violated state and federal law

and unbeknownst to the defendant

corporation, its employees were paid

by the third party for their coopera-

tion.  This scheme resulted in the30

defendant corporation ultimately pay-

ing again for the very same oil that it

already should have  received.   The31

court stated that the employees’ only

purpose was to illegally aid the third

party in return for monetary compen-

sation.   The court held that when a32

statute requires the “presence of a

culpable intent as a necessary element

of the offense ...,’ the corporation

does not acquire that knowledge or

possess the requisite ‘state of mind

essential for responsibility,’ through

the activities of unfaithful servants

whose conduct was undertaken to

advance the interests of parties other

than their corporate employer.”33

Collective Knowledge Doctrine

Federal courts also have

developed the doctrine of “collective

knowledge” for use in determining

the criminal liability of a corpora-

tion.   This doctrine aids the prose-34

cution by imputing the knowledge of

all employees to the corporation.35

For instance, suppose that Employee

A knows one fact about a situation, B

knows a second relevant fact, and C

knows a third relevant fact.  If all of

the facts collectively would amount

to a criminal violation, then the cor-

poration is considered as knowing all

of the facts needed to impose crimi-

nal liability.   One court has rea-36

soned that application of this doctrine

is appropriate in a corporate context

because “corporations compartmen-

talize knowledge, subdividing the

elements of specific duties and oper-

ations into smaller components.”   A37

corporation cannot plead ignorance

as the corporation is considered to

possess the collective knowledge of

all its employees.38

Willful Blindness Doctrine

“Willful blindness” is a

doctrine which can create criminal

liability for a corporation due to the

corporation’s deliberate disregard of

criminal activity.  Traditionally, the

doctrine applies whenever a person

becomes suspicious of criminal con-

duct, yet deliberately chooses to re-

main ignorant by failing to make

further inquiries.   Deliberately re-39

maining ignorant to avoid knowledge

of criminal conduct will subject a

party to criminal liability.40

Although this doctrine was

originally developed for individual

defendants, it has been applied to

corporations as well.   For example,41

United States v. Bank of New Eng-

land, N.A., a bank customer was

allowed to withdraw more than

$10,000 per day without filing a fed-

erally required Currency Translation

Report (CTR). The involved bank42 

failed to require completion of a CTR

when the customer made multiple

daily withdraws in individual amounts

less than $10,000.   In an attempt to43

explain its inaction, the bank argues

that it could not have known the daily

withdrawals collectively triggered the

CTR filing requirement.   The court44

upheld jury instructions which stated

that the defendant could be found to

have acted willfully and knowingly if

the failure to file a CTR was the result

of some flagrant organizational indif-

ference and a conscious decision to

avoid learning about and observing

the reporting requirements.   There-45

fore, if circumstances occur which

would lead a reasonable person in a

supervisory position to inquire into

the legality of certain suspect conduct,

the corporation will be deemed to

have knowledge of the resulting crim-

inal violations.

Who Can Criminally

Bind a Corporation

A corporation can be crimi-

nally liable for the conduct of any em-

ployee, regardless of the employee’s

status or position within the corpora-

tion.  Furthermore, agents outside of46

the corporation who are acting for the

corporation also can criminally bind

the corporation, even when executive

officers and directors are ignorant of

the criminal conduct. The only limi-47   

tation is that the employee or agent

must have been acting within the

scope of his or her authority, as well

as acting with the intent to benefit the

corporation.  Subsequently, a corpora-

tion can be held liable for the conduct

of a broad range of employees and

agents: (1) executive officers and

directors; (2) non-executive managers

and supervisors; (3) low-level, menial

employees; (4) independent contrac-

tors.

Executive Officers and

Directors –

Courts have historically held that

corporate executives can criminally

bind a corporation.   In one case, a48



president of a corporation started a

meat packing plant in Colorado.   He 49

established specific policies and prac-

tices designed to misrepresent certain

aspects about meat in the plant (e.g.,

misdating the meat and attempting to

avoid federal inspection of meat re-

turned by dissatisfied purchasers).50

The president remained in charge of

the day-to-day operations of the plant

for eight months. After this initial51  

period, he remained in close contact

with the plant through phone calls and

periodic visits in order to confirm that

his policies and practices were being

followed.   The court upheld the52

conviction of the president and the

corpora tion  by  im puting  the

president’s conduct to the corporation.
53

Another case involved a

corporation that was engaged in the

business of providing a governmental

agency with bids for the renovation of

foreclosed homes. Although it was
 54  

a federal offense for corporations in

that particular industry to receive

kickbacks from local contractors, the

president of the defendant corporation

developed a scheme in which he

would receive a 10 percent kickback

from the local contractors in return for

rigging bids. The court held that
55   

both the president and the corporation

were criminally liable due to the presi-

dent’s participation in the illegal con-

duct during the scope of his employ-

ment.
56

  

Non-Executive Managers

and Supervisors – Corporations are

also criminally liable for the actions

of their mid-level managers and su-

pervisors. The Fourth Circuit held that

a regional manager for a national

corporation was an agent capable of

creating criminal liability for the cor-

poration.   In the case at issue, the
57

managerial employee has falsified

certain documents despite a duty to

c o m p l y  w i t h  F D A  f i l i n g

requirements.   Consequently, the
58

appellate court upheld the criminal

conviction of the corporation.
59

A second case involved a

branch manager who submitted false

loan documents to a federal agency.

The defendant argued that corpo-
60  

rations should only be criminally

liable for the conduct of high-level

managerial agents who are responsi-

ble for making corporate policy.
61

The court rejected the defendant’s

argument and stated that acts of an

employee, performed while exercis-

ing delegated authority, may create

criminal liability for the corpora-

tion.
62

Low-Level Employees –

The Fifth  Circuit has stated that not

only may executive officers create

criminal liability for a corporation, a

corporation also can be criminally

liable for the actions of subordinate

and even menial employees.
63

Similarly, one state court

upheld the criminal liability of a car

dealership based upon the conduct of

a salesman. The court explained
64  

that in order to determine the crimi-

nal liability of the corporate defen-

dant, it must focus on the authority of

the corporate agent to engage in the

particular act at the time the criminal

conduct took place.    The court65

noted that the agent in question had

been given the authority to obtain

financing and sell cars.  In an attempt

to ensure customers qualified for

loans, the salesman misrepresented

customers’ incomes, current places

of employment, work histories, and

down payments.   As a result of the
67

authority that had been granted to the

salesman, the corporation was found

criminally responsible for his con-

duct.
68

A federal court also upheld

the conviction of a corporation based

upon the criminal conduct of low-

level employees.   The corporation
69

was convicted of criminal bid rigging

in violation of the Sherman Act.
70

The corporation argues that it had a

long standing and strictly enforced

policy prohibiting such conduct.
71

The corporation also stated that the

illegal activities were committed by

two relatively minor officials and

were done without the knowledge of

high-level corporate officers.   The
72

court rejected these two arguments

by holding that as long as the employ-

ees were acting within the scope of

their actual or apparent authority, and

with the intent to benefit their em-

ployer, the corporation is criminally

liable for the actions of its employ-

ees.
73

Independent Contractors –

A corporation can also be criminally

liable for the acts of independent con-

tractors who are acting for the benefit

of the corporation.  In one case, a

defendant corporation had been en-

gaged in the business of distributing

cosmetic products.   The defendant
74

and an independent contractor entered

into an agreement whereby the con-

tractor would manufacture and distrib-

ute the defendant’s products.  With-
75

out the defendant corporation’s

knowledge and in violation of the

Food, Drug, and Cosmetic Act, the

contractor used unapproved ingredi-

ents in the manufacturing process.
76

 On appeal, the defendant

corporation argued that it had not

participated in the commission of the

crime, and therefore the contractor

should be the only responsible party.

  The defendant also argued that the
77

contractor was not an agent of the

corporation. The court rejected
78  

those these two arguments, and stated

that it was not concerned with the

distinction between agents and

independent contractors.   The court
79

noted that the defendant corporation,

for its own benefit had elected to

assign responsibility for manufactur-

ing and distributing the product to the

contractor.   Moreover, the defendant
80

corporation knew that if the product

violated the law, then it would be

subject to criminal liability. The
81  

court affirmed the conviction and

explained that the defendant could not

avoid criminal liability simply by

transferring the manufacturing and

distribution functions to an independ-

ent contractor.
82

Personal Liability of Employees

General Areas of Liability

There are four general areas

in which an employee can be held



personally liable for criminal conduct

performed within the scope of em-

ployment.  The first instance occurs

when an employee is a direct  partici-

pant in criminal conduct.   Second,
83

corporate employees can incur liabil-

ity under a theory of accomplice lia-

bility.    In a third situation, corporate84

employees who conspire to engage in

criminal conduct on behalf of the

corporation  can be criminally liable.85

Finally, criminal liability may result

for those corporate officers who are in

a responsible position in relation to

the criminal conduct.86

Corporate Employees Who

Directly Commit Criminal Viola-

tions – An employee will be crimi-

nally liable for actively and directly

engaging in criminal conduct.   A87

corporate employee cannot hide from

criminal liability merely by claiming

the conduct occurred during the scope

of employment.    In one case, for88

example, a corporation and its officers

were convicted of wire and mail

fraud.   The convicted employees had89

knowingly made misrepresentations to

third parties about real estate owned

by the corporation.   The appellate90

court upheld the convictions as there

was sufficient evidence that the cor-

porate employees had directly partici-

pated in the criminal conduct.91

  Employees May Be Convicted

Under an Accomplice Theory –

Either by aiding and abetting or en-

couraging another to commit a crimi-

nal act, an employee may be crimi-

nally liable for indirectly participating

in a crime committed by a subordinate

or co-worker.   The Second Circuit92

upheld the conviction of a corporate

president after considering how the

president had instructed a subordinate

to falsify income tax returns.   Al-93

though the executive did not actually

falsify the returns, his instructions to

do so were sufficient to uphold his

conviction under an accomplice the-

ory. 94

The accomplice theory could

be extended to supervisors who

choose to take no action despite

knowledge of a subordinate’s criminal

conduct.   In other words, inaction or95

deliberate indifference toward the

criminal conduct of subordinates

could lead to criminal liability for the

supervisor.  Under this theory, a su-

pervisor has an affirmative duty to

take corrective action whenever the

supervisor has knowledge of criminal

conduct perpetrated by subordi-

nates.96

Employees Who Engage in

a Conspiracy Will Be Criminally

Liable – A conspiracy occurs when-

ever two or more people agree to

commit an offense, and one of those

persons takes an affirmative act in

furtherance of the goals of the con-

spiracy.   In prosecuting a scheme97

that involves separate roles for co-

conspirators, the government need

not prove that each participant di-

rectly interacted with each of the

other conspirators. Furthermore,98  

the government need not prove that

each co-conspirator knew all of the

details of the agreement, participated

in all of its operations, joined the

agreement at the same time, or be-

came aware of all the activities of the

other participants in the agreement.99

Mere association or communication

with the members of a conspiracy,

however, it is not enough to prove

participation.   Neither knowledge100

nor approval of the object, purpose,

or existence of a conspiracy is

enough to show membership in that

conspiracy.   The government must101

prove beyond a reasonable doubt that

the defendant had a deliberate,

knowing, and specific intent to join

the conspiracy.102

In United States v. Rodgers,

a corporate officer was convicted of

mail fraud.   The defendant devel-103

oped a scheme in which he and other

defendants would collectively agree

on who would be awarded govern-

ment contracts.   The appellate104

court upheld the officer’s conviction

because the mails were used to fur-

ther the conspiracy of preventing the

government from allocating bids on

a competitive basis.105  

Criminal Liability

For Corporate Officers Who

Are in a Responsible Position

The RCO Doctrine and

Strict Liability Crimes – The re-

sponsible corporate officer doctrine

(“the RCO doctrine”) originally

emerged from the U.S. Supreme Court

c a s e  o f  U n i t e d  S t a t e s  v .

Dotterweich.   Approximately 32106

years later, the Supreme Court reaf-

firmed the existence of the RCO doc-

trine in the United States v. Park   In107

both cases, the Court held that a cor-

porate officer could be liable for the

criminal acts of the corporation, de-

spite the officer never having been

aware of the criminal conduct at issue

(i.e., despite the officer having no

guilty mind, or in other words, no

mens rea).   In Park, the Court108

noted that a corporate officer cannot

be convicted under this doctrine

merely because of his or her position

within the company.    A relation-109

ship must exist between the officer’s

corporate functions and the conduct in

question to such a degree that the

officer is not only responsible for

solving the problem, but also under an

affirmative “duty to implement mea-

sures that will insure that violations

will not occur.”   Basically, the110

Court rationalized that the corporate

officer could be held personally

accountable for the criminal acts of

the corporation as long as the officer

had “the power to prevent or correct

violations.”111

Although the RCO doctrine

seems to expose corporate officers to

potential and substantial criminal

liability, the Supreme Court has yet to

apply the RCO doctrine beyond cases

involving misdemeanor punishments

for strict liability offenses (i.e., of-

fenses where the mere occurrence of

an act or event results in criminal

liab ili ty).  For example, both

Dotterweich and Park involved mis-

demeanor violations of the Food,

Drug, and Cosmetics Act, a strict

liability statute requiring no mens rea

for a criminal conviction).

Environmental Implica-

tions of the RCO Doctrine – In the

context of environmental criminal

law, there have been various attempts



to use the RCO doctrine to convict

corporate officers.   Such attempts112

have occurred despite the fact that

none of the environmental statutes

most commonly relied upon by prose-

cutors are strict liability offenses.113

While it is understandable that prose-

cutors would like to rely on the RCO

doctrine whenever seeking the convic-

tion of a corporate officer, most envi-

ronmental criminal statutes impose

heightened requirements that preclude

application of strict liability (e.g., by

requiring either knowingly or negli-

gent conduct).114

Conclusion

A corporation will be crimi-

nally liable for the illegal conduct of

any employee or agent, regardless of

his or her position in the corporation,

if the employee or agent is (1) acting

within the scope of his or her actual or

apparent authority, and (2) the con-

duct benefits the corporation.   It is

not necessary for the corporation to

receive an actual benefit from the em-

ployee’s conduct, because the benefit

element is satisfied as long as the

employee intended to benefit the cor-

poration.  Moreover, a corporation

will be criminally liable even though

the individual employee acted con-

trary to the corporate policy or in-

structions.

An employee also will be

personally responsible for his or her

criminal conduct if the employee

directly acts, instructs, aids, abets,

encourages, or conspires with another

employee or subordinate to engage in

criminal activity.  Corporate officers

also can be liable under the responsi-

ble corporate officer doctrine if the

officer is in a position to prevent the

criminal activity, and the involved

statute does not require a finding of

mens rea in order for a criminal viola-

tion to occur.
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